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Largest environmental risk to public’s health in UK

28,000 – 36,000 deaths each year – human made air pollution

Association with cardiovascular and respiratory disease – lung cancer

Other organs affected – possible effects on dementia, low birth 
weight, and diabetes

Children in early years especially at risk including asthma, and poor 
lung development

Importance of air quality
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The 2008 Ambient Air Quality Directive (2008/50/EC) sets 
legally binding limits and target values for concentrations of 
major air pollutants. ... Generally this directive protects 
human health.

The legal limit is: 

- 40 micrograms per cubic meter over a period of a year
- 200 microgames in one hour   

EU Ambient Air Quality Directive



The History of Pond Farm



Pond Farm is between the village of Newington and Rainham in Kent

Newington is on the A2

The road width is narrow

The pavements are very narrow

The buildings are right up to the pavements causing a “canyon 
effect”

It is an Air Quality Management Area (AQMA) 

Background



Gladman submitted an application in Jan 2015 for:

330 dwellings & 60 units of extra care

Refused on heritage grounds & was not in the emerging Local Plan

Put in a further application in Dec 2015 for:

140 dwellings & 60 units of extra care

Gladman then put in for an appeal for non determination

Background



Swale Council Planning Committee considered the second application

CPRE Kent objected on several grounds including air quality

Swale decided that they would have agreed the second application

Did not object on air quality grounds

- the increase in pollution would be negligible

- “everyone will be driving electric cars in six years time”

Background



CPRE Kent became a Rule 6 participant and decided to challenge on 
several grounds including air quality

Consulted Prof Stephen Peckham – University of Kent

He agreed to be a witness and wrote a proof of evidence

He also appeared as a witness

Provided cross-examination questions

Gladman provided an expert witness

Background



Inquiry held

November 2016



Claimed the trend of pollution levels were downwards

That the effect of the development on pollution was negligible 

Questioned the accuracy of the measuring system

Produced mitigation measures including:

- electric charging points

- green travel measures

- incentives for walking and cycling

- public transport

- electric or low emission vehicles

Gladman’s case



Levels at three receptors already over the limit

Trend was level and not reducing (one was increasing)

Would increase further with extra traffic from the development

Questioned the reliance on electric and low emission vehicles
- 2016 Volkswagen scandal

No evidence that the mitigation measures proposed would be 
effective.

Client Earth (No2) judgement November 2016

CPRE Kent’s evidence



Appeal decision

9th January 2017



“Substantial adverse” impacts cannot be ruled out

Exceedances at both Newington and Rainham cannot be ruled out

“Both substantial and moderate averse impacts are likely to have a 
significant effect on human health”.

Unsafe to rely on emission levels falling between 2015 and 2020 to 
the extent assumed in the modelling.

Appeal decision



No specific evidence provided to show how effective the mitigation 
measures are likely to be

No evidence that use of petrol and diesel vehicles is likely to be 
reduced

Hence no evidence to show that forecast NO2 emissions will be 
reduced

Both developments would be likely to have at least a moderately 
adverse impact on air quality and human health

Taking into account the mitigation measures – still an adverse effect

Appeal decision



Both proposals would thereby conflict with the guidance in NPPF 
paras 120 and 124

Appeal was dismissed on landscape and the likely significant 
adverse effect on human health

NPPF Para 14 assessment 

SoS confirmed the dismissal

Gladman informed of their right to appeal to the High Court

Appeal decision



Gladman appealed to the High Court on the decision of the SoS

Inspector’s failure to consider all the aspects correctly

Failure to explain how the proposal was in conflict with the air 
quality action plan

Failure to consider a material consideration - effect of development 
on the AQMA

Claim dismissed on all grounds – 6th November 2017

High Court



Gladman asked for leave to appeal 

Rejected – 12th September 2019

Submitted a case to the Appeal Court who granted an appeal

Appeal dismissed

Reason para 77

Appeal Court



Para 77 of the judgement: 

Inspector concluded that likely harmful effects on human health 

Conflict with para 124 of the NPPF

Effectiveness of the proposed mitigation was unproven

Essential purpose of Action Plans was to improve air quality

Otherwise might require refusal of planning permission where 
effective mitigation cannot be secured

Appeal Court



Para 77 of the judgement:

“Proposed development such as this, judged likely to worsen air 
quality in a material way because the proposed mitigation had not 
been shown to be effective, was inevitably inconsistent with the air 
quality action plans.”  

Appeal Court



What does this mean?



Questions?


